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Pr~meTime relies heavily on H.ec:.h.t...-Co. v. Bowles, 321 U.S. 321

(1944). The Supreme Court in H.e.cht. recognized the long history

of the equity courts' power to craft each decree to fit the

station affiliated with the same network." 17 U.S.C.

§ 119(a) (5) (B) (ii). The specification of the necessary remedy

supports the conclusion that a district cuurt must enter this

injunction upon finding a satelllte carrier to have engaged in a

pattern or practice violation.

PrimeTime argues that notwit~standing SHVA's use of the

mandatory term "shall, II the court retains equitable discretion as

In support of this argument,

In ligh~ of this long history and

to the scope of the proper remedy.

particulars of each case.

tradition, a congressional intent :0 eliminate equitable

discretion must be clear and unelulvocal. ld. at 329-30.

The statute at issue here lS iistinguishable from the

Emergency Price Control Act ("EPCA"i construed by the Supreme

Court in Hecht. The EPCA provided that upon a showing that the

defendant had engaged or was about :0 engage in acts or practices

that violate the Act, "'a permanent or temporary injunction,

restraining order, or other order 3hall be granted without

bond. '" ld. at 322. The question presented to the Supreme Court

was whether the government was entltled as of right to an

injunction or whether the court ha3 some discretion to grant or



withhold such relief. The Court teld that the statute did not

would be more appropriate to address the evil at hand. I..d.

proper in the circumstances of each particular case. '" I..d. at

In so ruling, the Court relied uponremove judicial discretion.

We are dealing here with the requirements of equity
practice with a background of several hundred years of
history. Only the other day we stated that 'An appeal
to the equity jurisdiction conferred on federal
district courts is an appeal to the sound discretion

three factors. First, the plain text of the EPCA left room for

the exercise of discretion insofar as it required the court to

grant "'a permanent or temporary inJunction, restraining order,

or other order. '" I..d. at 328 (emphasis added). After providing

an example of an "other order" consistent with the purpose of the

statute, the Court concluded that a court clearly had the power

to choose whether the injunctive re~ief or the "other order"

Second, the legislative history was ambiguous as to whether or

not courts had discretion to decline injunctive relief. Although

some selections from the Senate Report suggested courts lacked

discretion, another selection stated that courts were given

jurisdiction "'to issue whatever orders to enforce compliance is

329 (quoting S. Rep. No. 931, 77th Cong., 2d Sess., p. 10). The

ambiguity of the text and in the legislative history required the

Court to turn to the long history of judicial discretion in

equity jurisprudence.
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preference for discretion and a perceived federalism problem

quite plain that federal district :ourts lack discretion in

The Court also noted that the

In l~ght of the historical

. it would have ma'Je its desire plain." l..d. at

l..d. at 329-30 (citation omitted)

Unlike the situation in Hecht, Congress here has made it

because the former had concurrent Jurisdiction with the latter in

civil enforcement proceedings.

EPCA governed procedure in state CJurts as well as federal courts

which guides the determinatio~s of courts of equity. I

The historic injunctive process was designed to deter,
not to punish. The essence of equity jurisdiction has
been the power of the Chancellor to do equity and to
mould each decree to the necesslties of the particular
case. Flexibility rather than rigidity has
distinguished it. The qualities of mercy and
practicality have made equity the instrument for nice
adjustment and reconciliation between the public
interest and private needs as well as between competing
private claims. We do not believe that such a major
departure from that long tradition as is here proposed
should be lightly implied.

arising from congressional limitat~ons on the equity jurisdiction

of state courts, the Court conclJded that "if Congress [had]
I

desired to make such an abrupt departure from traditional equity

pract ice [ , ]

330.

fashioning equitable relief. The oest indication of legislative

intent is the plain text of the st~tJte itself. As mentioned

with congressional use of permissive language to provide the

SJ.lPJ:a, the mandatory meaning of "shall" is made plain by contrast
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geographical area within which the 'liolation took place--whether

carrier engages in a willful or repeated pattern or practice of

Subject

primary transmission of any network station affiliated with the

the secondary transmission by the satellite carrier of the

violations, the court shall issue a permanen~ lnjunction barring

possibility of injunctive relief for ~ndividual violations that

do not amount to a pattern or practice. The fact that SHVA

delineates in specific terms the scope of the injunction a

intent to abrogate equitable discretion. Unlike the case in

s..e..e H.R. Rep. No. 100-887(1) 1 at 18 (1988) ("If the satellite

same network. The injunction would be applicable within the

Hecht, the legislative history here reflects no contrary intent.

district court must issue unambig~ously shows a legislative

local, regional, or national. ") ; H.R. Rep. No. 100-887(II), at 21

(1988) (same). Finally, this suit is one for copyright

infringement arising under the federal Copyright Act.

matter jurisdiction therefore lies exclusively in federal court.

Court in Hecht is thus not present in this case. 7

s..e..e 28 U.S.C. § 1338(a). Any federalism concern perceived by the

7PrimeTime also cites Board of Governors of Fed. Reserve
Sys. V. DLG Fin. Corp, 29 F.3d 993 (5th Cir. 1994), Director.
OTS V. Lopez, 960 F.2d 958 (11th Cir. 1992), and S.B.C. v~

Unifund SAl" 910 F.2d 1028 (2d Cir. 1990) 1 each of which relied
upon Hecht to find that seemingly mandatory statutes did not
abrogate equitable discretion. PrimeTime's reliance upon these

(continued ... )



Congressional intent to abrogate equitable discretion with

respect to the remedy for a pattern or practice violation of SHVA

is plain and unambiguous. There i:3 no re3.son to require anything

more from Congress, such as an unamb~guously clear statement in

the text of the statute, in order for the court to act upon this

intent. Clear statement rules requiring the use of "magic words"

in the text of a statute make sense only when Congress regulates

in an area in which constitutional values are protected by the

pol.l tical process rather than by judi cial review. see,.e. g. ,

Garcia v San Antonio Metro. TransltAuth., 469 U.S. 528, 552

(1985) (in the context of generally applicable federal laws

regulating both states and private persons, state sovereign

interests are protected by "procedl:xal safeguards inherent in the

structure of the federal system" rather than by "judicially

created limitations on federal power") and Gregory v. Ashcroft,

501 U.S. 452, 460 (1991) (stating that if Congress intends to

alter the traditional balance between the states and the federal

government, "it must make its intention to do so unmistakably

7( ... continued)
cases is misplaced. Like Hecht, they are distinguishable because
the statutes at issue did not specify the particular injunction
that the court must issue. The specification of a particular
injunctive remedy constitutes an unequivocal statement of intent
to eliminate equitable discretion.

27
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clear in the language of the statllte") (internal quotation marks

omitted) .

No such cOfistitutional values are at stake here. The

Constitution commits to Congress the power "[tJo promote the

Progress of Science and useful Arts, by securing for limited

Times to Authors and Inventors the exclusive Right to their

respective writings and Discoveries." U.S. Const. art. I, § 8,

cl. 8. In the exercise of that authority, Congress passed the

the right, it follows that it can alSO create the remedy.

Furthermore, Article III affords COfigress the power to restrict

the equity jurisdiction of the lower federal courts. see Lauf v.

E. G. Shinner & Co., 303 U.S. 323, 330 (1938) (upholding the

Norris-LaGuardia Act's prohibitior on federal court jurisdiction

to issue an injunction in any case growing out of a labor

dispute); C£. Glidden Co. v. Zdanok, 370 U.S. 530, 557 (1962)

(plurality opinion) (stating that separation of powers principles

do not prohibit Congress from limitlng the federal courts

remedial powers to damages rather than injunctive relief) .

The plain meaning of Section 119 (al (5) (B) (ii) is that upon

finding a pattern or practice vio:ation, a district court must

issue the specified permanent injunction. Congress has clearly

abrogated the district courts' eqllitable discretion to fashion a

If Congress can createCopyright Act of which SHVA is a part.
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no consequence.

remedy for a satellite carrier's pattern or practice violation.

Accordingly, the equitable defenses that PrimeTime raises are of

I~ is clear that, for the~ 17 U.S.C. § 119(a) (5) (B) (ii)

B. Scope of the Injunction

Congress has specified that if a satellite carrier's pattern

or practice violation has been carrled out on a local or regional

basis, the court must issue a permanent injunction barring the

defendant from the secondary tran3~ission, for private home

viewing in that locality or region, of the primary transmissions

of any primary network station affiliated with the same network.

purposes of this lawsuit, the relevant geographic area is WTVD's

predicted Grade B contour. The legislative history to SHVA's

1994 amendments clearly endorses the predicted Grade B contour as

the measure of the relevant geographlc area. ~ H.R. Rep.

No. 103-703, at 15 (1994) (II [F]or ;;urposes of establishing a

pattern or practice violation carried out on a local basis under

§ 119(a) (5) (B), the only relevant:. area is the network station's

predicted Grade B contour."); i.d. ,"The only appropriate area

[for a pattern or practice violatlon within a locality] is the

predicted Grade B contour of the network station at issue. II) .

Furthermore, the parties' evidence and argument treated WTVD's
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Pl. 's Mem. of Law in Supp. of Pl. '8 Mot. for Summ. J. at 1;

predicted Grade B contour as the ~elevant geographic area. ~

The geographic scope of the court's

Pursuant to Fed. R. Cl~. P. 65(d), this injunction

18 n.6, and 25 & n.16.

enjoin PrimeTime from the seconda~y transmission, for private

home viewing within WTVD's predic~ed Grade B contour, of the

primary transmissions of any primary network station affiliated

injunction will therefore cover the area within WTVD's predicted

Grade B contour.

The court will therefore fol~::;w Section ~.L9(a) (5) (B) (ii) and

Def. 's Mem. in Opp'n to Pl. 's Mot :or Summ. J. at 4, 7 n.6, 13,

and 17; Def. 's Trial Br. at 3 n.4. 10, 16 n.7, and 23 n.27;

Def. 's Proposed Findings of Fact and Conclusions of Law at 8, 9,

with ABC.

will bind not only PrimeTime, but also its officers, agents,

servants, employees, and attorneys, and those persons or entities

in active concert or participation with PrimeTime who receive

actual notice of the order. ABC's ~equest for injunctions

requiring PrimeTime to comply with SHVA in transmitting broadcast

programming to subscribers in this local market and to provide

the required subscriber informatiJ~ are made unnecessary by the

court's order prohibiting PrimeTime from transmitting such

programming. These requests for inJunctive relief are therefore

moot.



An order and judgment will be entered contemporaneously

programming within WTVD's local market.

to (1) judgment as a matter of law, and (2) a permanent

31

-----
/£~~\
United States District Judge '"IT-

, \
"'~

CONCLUSION

, 1998

For the foregoing reasons and those seated in this court's

August /0

is no genuine dispute of material fact and that ABC is entitled

memorandum opinion of July 16, 1998, the co~rt finds that there

herewith.

injunction barring PrimeTime from transmitting ABC network
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ORDER AiTIlUUN'G m PART A:NJ:)

R.E'VXRSDlG Di PART lIm.GISTRA't'E
.J'tmG1!: JOHNSON'S REPORT AND

RECOMMENDATION

CASE NO. 96-3650-CIV-NESBITT

Defendant:..

CBS INC.; FOX BROADCASTING
CO.; CBS TELEVISION AFFILIATES
ASSOCIATION; POST-NEWSWEEK
STATIONS FI.ORIDA, INC.; ~AX

CO~CATIONS, INC.; LHWI
BROAtlCASTING ~ INC. i AND RETLAW
ENTERPaISES, INC.,

VS.

PRIMETIME 2~ JOINT VENTURE,

Plainciffs,

Preliminary Inj unct:.ion , filed March 11, 1997 (D.E. #45)

----------------'/

Report: de novo_

R_ Johnson' B Report. and Recorcanendacian ("Report: H or "R&R~), encered

This cause comes before che Court:. upon Magiscrace Judge Linnea

UNITED STATES DIS'I'RICT cotJRT
SOU'I'HERN DISTRICT OF FLORIDA

July 2, 1997 (D.E. #~48), regarding Plain~iffs'~ Mocion for

~ CBS Inc. ( Fox Broao.cast:iog Co., CBS 'Tl:=leVision Affi1iaces
Assoc~acion. P08~-Ne~sweek S~a~ions Florida, Inc., KPAX
Communicacions, Inc., LWWI sraadcascing, Inc., and RETLAW
Encerprisea, Inc. (collect1vely ~?lainciffsW)

There~ore. purBuan~ co 28 U.S.C. § G36 che Courc must: review che

24 Joint:. Vent:.ure'e (--PrimeT;i.me 24") object:ion13 co ~he Report and
I

Recommendation ~ere timely filed on August 1, 1997 (D.E. ~156).

- - -~- - - - - .~"_. .__"" --.-u_~!:'..~ tl_~

~Y-14-98 Oa:37AM FR~AKERMAN SENTERFITT
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Plaint:.iffs OtJIl

PrimeTime 24's

:prrp.ODUCTIOH

The l.icense in che SiN1\. permits PrimeT;i,.me 24 to

After due consideration of Lhe Report.

This ia a copyright: infringemenl:. acc.1on.

._,-- - ~ - ............... ..... oj VoJ

~ation~ide. The principal issue lS whether PrimeTime 24'S actions

exclU9~ve rights in copyrighted network television programs ~hac

An "unserved household" is defined in 17 U.S.C. § 119(d} (10)

a household eha~ -
{a) ca.nnot receive. through 1:he use of a

conventional our.door roofr.op receiving ancenna, an oVer­

~he-air signal of grade ~ intensitv (as defined Pv chg

§ 1.1.9, which providea a l.1mited st:ar.ut:.ory lic:enzse to sat.ellite

are permitt:ed by the Satellice Home Viewers Ael:. ("SHVA~), 17 U.S.C.

are re~ransmit:.tedby PrimeTime 2~ via satellite to ics sub~criber9

reasons.

AFFIRMS ~~ part and REVERSES ~~ part the Report for ~he following

Objec~ions. Plain~iffs' Response, and ~he entire record, the Court

carriers.'

transmit ne~work programming only 1;0 "unserved households".

as

2 In addition, PrimeTime 24 has a contraccual license from
FoxNe~, Inc., a subsidiary of Plainciff Fox Broadcaacing company­
The conc.ract::.ual license reicerates che st:~dard prOVided in l7
U_S_c. § 119_

MAY-!4-98 Og:3BA~ FRO~AKERUAN SENT~RF'TT
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The principal dispute

i '-.,C.,t'" (1.\....-l\.lJ"t..,y- ~._.,_ .._...._--

Federal comrounicacions Camm}6sionj of a primary necwcrk
s~acion affiliaced w~~h thac nec~ork. and

(B) ha~ noe. w1chin 90 days before che date on which
chat household s~scribes, ei~her in~tially or on
renewal, ~o receive secondary cranamissions

by a
satellite carrier of a ne~work star~on affiliaced vich
chat nec~ork, subscribed to a cable sya~ern that provi~e5
the signal of a primary net~ork scat ion affiliated with

that network."

3 "Grade B i.nt;enflit:y-" is defined by ehe FCC in cerma of si.gnal
Btrengt:h~ 47 dBu for television channels 2-6, 56 dBu fr celevision
channels 7-13, and 64 dEu for Leleviaion channe16 1~-69- 47 C.F.R.
§73 .683 (a) (1996). "Grade A" refers 'Co a :st::rl;;mger si.gnal (i _e.

with higher dEu levels), usually found closer co a cransmission

tower.

it co rely an subjective 8Lac:emen~B by subscr~bersabouC

necwork programming co ics subscribers.

"acceptable" p1.c'Cure qualicy in del:.erm;i.nj,ng ...hec:her 'Co provide

obje~cive scandard- PrimeT~me ~4 coneends ~ha~ chs Bca~ute permic
s

incensit:y de£ined by the FCC as ~grad.e a, .. 3 and chat:: ie is an

119(d) (10) (A). Plaintiffs contend that chis means a signal of the

signal of grade B incensicy (a6 defined by the [FCC]J~ ~n Se~cion

bet:\.leen ~he parties is over t:he maaning of the phrase "over-the-air

17 U. s. c. § 119 Cd) (10) (emphasis added).

~Y-ld-98 Og;38AM FRO~AKERMAN SENTERFITT
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For example, che local CBS

They broadcaec their network programs nationWide

- 4-

A. The Plaint~ff6

Plainciffs CBS, Inc. (~CBS~), and Fox Sroadcascing Co.

net:~ork s~at:iona and a trade association of CBS affiliate

("Fox") are cwo separate nacional celevisi.on broadcast: necW'orke.

The partnership between na~ianal broadcast networks and

stations. CBS and Fox own exclU5~ve righcs in copyrigh~ed

nec\Jork c.elevisian programs such as ~60 Minu~es'" and "The

The remaining PlainLiff~ consisc of several individ~l CBS

through a necwork of local telev~sion ecations chat, in cum,

transmits the network's programmdng to viewere in their local

marke~s. These local tele~sion atacions - affiliates - are

Simpsons~.

licensed to broadcast necwor~ progra~ to their local markets.

their' affiliaces enables local ne~work sc~t~ons co offer che

viey~ng public a mix of 1J nacional programming prOVided

cencrally by ~he networkg, 2} local programmLng, such as news,

weacher, and public a£fair~, prod~ced in-houae by many local

.. -rh.i.s secti.on is drawn from Magist:.~ce .Judge Johnson's
Reporc, and the ~ran$crip~ of Lhe preliminary injunc~ion hearing_

sCacions from chird pa~~e8.

s~acions, and 3) syndicared programming acqu~red by local

MAY-14-gS 09:38AW FROM-AKERMAN SENTERFITT



during necwork commercials, and che local att~lia~e receive~ che

are split such that the necwork receiv~s che advertising dollar~

Necworks and affiliace~ bo~h promote che programming of the

l4J 006/042

T-416 P.OS/4Z F-SZ8

For example,

The price of such advercising is dependenc on che

~~.u~ ~'n4 ~U~ U~J ~JU~

_______"_~_I.!~'H.:..::.L\. L.f_ .L_--!::~lCl\.lN<;

households nacionw1de, networks and affiliaces rely upon each

chird par~~es (syndicaced programming) - This programming i~

As well as relying upon each ocher co provide programming to

lo~al broadca~c signal-

programming, local news and weacher, as well as programs from

derive a majoricy of their revenue from advercis1ng

available co the publi~ for free, as long as chey can receive the

(commercial151 .

cype and size of a program's audience. The advertising dollars

aff~liate provides i~s viewers wi~h CBS's na~ionwide ne~work

other financially- Boeh network s~ations and local affilia~e6

local program chat will air adjacenc to the net~ork program.

advercis~ng dollars during local commercials. Although local

stacion's revenues are derived from advertiSing on network

stacions sell time on cheir programming, a majoritY of a

during a necvork program, there are often aqvercisemencs for a

programs. See R&R ar. 6.

Given ~hac adve~ising dollars increase when Viewership

ocher SO a5 co increase a program's audience.

MAY-14-9S 09:38AM FROU-AKERMAN SENTERFITT



service co households ~ha~ could no~ receive broadeasL signals

over ~he air. See H.R. Rep. No. 100-867, part 1, ac 14 (1988) i

satellite carriers- This excepLion. codified in 17 U.S.C. § 119,

f4!007/042

In 198a l

T-416 p.07/42 F-B2B

. ~s ~o place rural

__ ~JL.\iER Cl TU--:R PICKING
-------

(Oct:.. 5, 198a) ("The goal of t:he bill .

-6-

'.

One of ~he reasons for ~he excep~ion was ~o prov~de necwork

councerparc6.~, (remarks of Rep_ KascenmeierJ.

hou6ehold~ on a more or less equal foocing wich their urban

.
see, e.g .• 134 Cong Rec. R9660-Ql. 1988 WL 17005 (Congo Ree.)

cns and Fox are generally entitled co concrol how and ~hen

U.s.c. § 119(1); ~upra, at 2-3.

exeepcion. however, is lim.1t:ed co "'unserved household.s"'. See 17

sa~ellite dish owne~a wichout the network'S permission. The

allows satelli~e carriers co deliver necwork a~ations co

however, Congress crafted the ~compulsory license· exception for

cheir programming is made available co the public.

H. The ~cap~ion For sate~lite pe~~very co YunBerved HQu~ebcldsn

necwork/affiliace rela~1cnship.

s~a~ions is of grea~ ~mpor~ance to maintaining the

increases, maximizing viewership for both network and local

~AY-14-9B ag:38A~ FROU-AKERMAN SENTERFITT
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affiliace co ics subscribers in that area, but ra~her offers the

PrimeTime 24 sel16 itS service chrough distriputors, such as

f4J008/042

Pr~meTime 24'S broadcast.

-7-

c. PrimeTiJDe 24

Ie is noe dispuced chac D~fendanc PrimeT~me 24 is a

"sacellice carrier" as defined in 17 U.S.C. § 1l9Cd}. PrimeTime

same necwork signals for sa.le co ~t.s subscribers." Specifically,

24 transmi~s network progra~ng (including CBS and Fox

programming) to sacelli~e dish owners (~~ubscribers·) nationwide.

PrimeTime 24 has a concraccual arrangemenc wi~h a CBS affilia~e

PrimeTime 24 does noe recr~nsmic the signals of each local

PrirneTime 24 o.ffers cwo necW'ork programming packages. Prime:Tim.e

and a Fox affiliate and broadcases the programming from chose

substit.uees che affiliaces' local advert.i~ing ~ich nat.ional

affiliaees to all of 1~s subscribers.

adver't.isi.ng. See R&R at: n.6.

East and Pr1meTime Wesc, as well as Fo~ee, which offers Fox

DirecTV, or direccly to owners of certain satel1i~e dishes.

network programs. PrimeTime Ea.st; ie a package of ABC, CBS, a.nd

NBC programming from ner.work st:.at;ions loca~ed on t:.he Ease Coast.

5 PrimeTime 24's serv1ce dirfers from c~le wh~ch ~~ required
co carry local scacions. S~e TUrner B.Qsdeaet:.ing Sya. v. FCC, 117
s. Ct. 1174 (1997)_

~~-14-ge 09:39AM FROM-AKERMAN SENTERrlTT



-8-

PrimeT1me 24 does not have a licen~e from CBS ta retransmit:.

i~s serv1ces to "unserved houBeholds.~ PrimeTime 24's concraccs

!4l 009/042

T~~16 P Og/4Z F-BZB

Subscripers can

P~~meTime 24 ha~ obtained a contractual license

locally.

see sport6 evencs (s~ch as NFL football> that are not available

necwork scacions located on the ~es~ Coast.

iC9 programming_

PrimeTime 24 attempts to comply w1ch ~he SHVA by'limit~ng

One of che advantages La PrimeTime 24's services is that

viewers can wacch network programs several hours later {or

PrimeTime Wes~ is a package of ABC CBS, and NBC programming from

earlier} by watching a ~tacion from a distant time zone, and can

receive Pr1meTime Ea6t. ~r1meTime West and FoxNet together.

from Fox through an agreement with a Fox subs1dia~, FoxNet. but

chat: licenpe exeends only co "unserved households. H

wich 1C9 discribucors require chac che discribucor sell eacelli~e

"unse::rved household," distribucors are required co ask chree

help deLe~ne whecher a pocencial subscriber qualifies as an

services only Co eligible householdS under 17 U.S.C. § ~19. To

quesciona: 1) whether they intend co use che programming for

lase 90 days; and 3) whecher che household reoeives an aecepcable.,

residencial use; 2) whether chey have subscribed co cable in the

piceure over che air.

~~Y·l~-g8 as:39AU FRa~AKERMAN SENTERFITT
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D- The Dj.Bpu~e

!4JOIO/042

~rimeTime 24

T-~1S P.10/4Z F-8Z8

do nOL receive an accepcable piccure over che air.

PrimeTime 24 will cypically supply services co persons who

does ~oc independently verify che s~rength of che ne~work signals

plaintiffs con~end ~hac PrimeT1me 24 1 s etforcs to limic

received Py it~ subscrioers. Neither does PrimeTime 24 check che

scace cha~: 1) chey incend co use che programming for residential

locacion of po~encial s~scribers co determine if ~ey are likely

co be able co receive a signal of grade B intensity_

receive over the air. and ~hat such emphasie is questionable

use, 2) have noe subscrlbed to cable in che lase 90 days, and 3)

sales ~o "unserved households" are ~oefully insufficienc. Firs~.

considering tha~ many people seek PrimeTime 24'S services far

Plainciffs argue chat ~rimeTime 24 ha~ placed coo much emphaais

reQeons unrelated ~o che fac~ that chey cannoc receive free

on indiVidual subscrLbers' perception of the picture qualicy they

network programming over the air-~ Second, Plainciffs argue cha~

6 Such reasons include ; ~) access to additional network
sta~ions, :2J ability to watch network programs several hours
earlier or later by watching stac~ons from a distant time zane. 3}
access La sports progrcUt\s cha~ are una:vai*able locally. and. '1)

obtain~ng network progr~mming ~ithout ins~al~~ng or maincaining an
ancenna. See R&R at 10_

MAY-14-9a OS:3Q~ FROM-AKERMAN SENT£RFITT
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that PrimeTime 24 does noe tranemit local affiliate programming

Accordingly, Plaintiffs contend that PrimeTirne 2~'S violation of

programmiDg and advertising, which in cum reduce9 an affiliate's

(4) 011/042

T-416 p_ 11/4Z F-8ZB

Instead, as mentioned previously, PrimeTime 24

~lO-

7 As referred ~o in 17 U.S.C § 1~9, ~UEra at 2-3.

PrimeTime 24 ~ill sell ics services co any household wi~houc

ene net~ork/aftiliate relacionship because individuals who

provides its services to hundreds of ~housandB of individuals who

do noe fall within Congress' definicion of an "unserved

household ...

checking i~s location co confirm chat it is unlikely co receive a

According co plain~iffs, PrimeTime 24'S ac~ions have upset

signal of ~grade B~ incensicy.' As a resulc, PrimeTime 24

programs provided by che affiliates. Thi~ is due co the fac~

subscribe to PrimeTime 24's service do not: watch local necwork

or advert:isi.ng.

transmits che network programa broadca5t by che handful of

substitutes local adve~i~ing wich national adve~i6ing.

affilia~es with which i~ has a contractual agreement. and

.
che SHVA is reducing the number of viewers fo~ local affiliate

revenue stream.
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falls wichin che definicion of nunserved householdsJ" 2) ~hecher

violaciona were ~illtul or repea~ed; and 3) whether PrimeTime 24

injunction, and t:he ~ropo6ed injunction would noc be manageable_

I4J 0121042

T-416 P.12/42 F-8ZB

The Report: scat:ed

11-

After four days of oral argument on plainciffs' MOLion for

preliminary Injunction, the Magistrace Judge encered a Report

In addition to those primary iSSues, PrimeTime 24 con~ends

PrimeTime 24'S efforts co comply wich the SHVA were insufficient

granting the request for injuncc~ve relief.

and const:it~ced a Willful or repeaeed ~olation of che ace.

plaintiffs met their burden at demonstr~Ling chat PrimeTime 24 i~

PrimeTime 2~ has filed lengthy objeecions co che Report_

chat: Plaintiffs had met their burden of establishing that

quality should be considered when determining whether a household

prOViding service co ineligible households and thae such

Three main issues emerge from che objecc~ons: 1) whecher piccure

have not: suffered irreparable harm, me balance of harms do not

that injunceive relief should no~ be granced because P~aintiff~

9ufficiencly rebu~ted Plainciffs' evidence.

favor an injun~cion, che ~ublic inceres~ will not be served by an

~Y-'4-"S DS:dGAM FRoM-AKeRMAN S~NTERfITT
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1. ""t]'neJerved Hauseholda"

A. Substantia~ LikelihcQQ of SuccaBB

@013/042

T-416 P_ 13/4Z F-82B

The Magis~ra'Ce's

____WILMER _<:,r/':r1~F PICKING

Rather. ic must:: det.2rnu.ne t:hat:: 'Che evidenceche plain'Ciff.

PrimeT1me 24 maint:ains chat che Magiscrat:e Judge erred in

a. Pr~T~a 24 1 s Inte~rBtatiQn

defendant::; and (4) char granting 'Che injunccion would not disserve

merics; (2) a subacant:.ial threat: of irreparable injury if the

In order to g~anc a preli~nary injunccion. a dis~ricc court

injunccion were nor granted; (3) chat che chreatened injury to che

need noe find ~hat che evidence guarancees a verdict:. in favor of

't:.he public int:erest:." Levi. sr:n'j.lJ-sf3 §: CpJ y. Sunrise 1m;' 1 Trading

plaintiffs out::we~9hs che harm an injunccion may cause che

escablishes: .. (l.) a subscant::ial likelihood of success on t::he

fi.nding that: Plaintiffg established a likelihood of success in

ijuncsville, 30 F.3d ~332, 1341-42 lll<:b. Cir. 1.994».

~, Sl F.3d 982, 985 (l.l~ Cir. 1995) (citing Church v. Cicy of

proving t:hat: PrimeTime 24 violated che SHVA.

"un~erv'ed households." PrimeTirne 24 argues that: t:he int:ent:. of the

'.
SHV'A is to prOVide clear recept:ion of net::work'si.gnals t:o households

firse error, according co PrimeTime 24, involved che definicion of

pISlCUSSI:ON
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Thu9,

17 U.S.C. Seccion

Rat:her, the plain

PruneTime 24 cont:ends chat: che

Despic.e PrimeTime 24 's conr:ent:lon

See. Obj. aC 20.

FROM-AKERMAN SENTERFITT

13:03 FAX 202 663 6363

h t r 've r-hem (",nns"'rved households")c at: canno now ecel -- ...... ""

receiv~ng ant:enna, an over-ene-air signal of grade B incensicy (as

(A) cannoe. recel.ve ( 'Chrough t:he use of convent:.~onal out:door rooftop

The SBVA def~ne~ an "unserved household" a13 "a household chac

h. sr.atu~ory Interpreca~ion

"unserved household."

13-

and t:herefore failed co conslder chat Prl.meTi.me 24' s policy of

Magis~rat:e incorreccly ignored che ~mp0rLance of piccure qualicy

receive an accepcable picture over t:he air conforms wit:h r:.he SHVA.

providing ser~n.ces 1:.0 indiViduals \.100 sta-ce chat: ehey cannor:.

wheLher a household ~eceives a clear pic~ure is of great:

sign~ficance co determining whel:her chat: household i.~ "unserved" un

c:he scat:ur.e.

necwork st:at1on affil~aeed w1th tha~ necyork. u

de£ined by che Federal Communicat::ipns; Commission) of a primary

9t:at:Ute does not: discuss clear reception.

119(dl (10) (emphaSis added)

signal (an objeccive eest) to determine whecher a household is an

thac clear recepcion of ne~~ork signal~ is of significance, che

language of t:he st:acuee adopt:s che FCC's definicion of a grade E

05114/98



has expressly considered and reJ~c~ed a proposal co include

parncular provisions in a sta"uce, -"here eould hardly be [al 4
clearer ~ndicat:ion' ~hat: a law does not:. have t:he meaning it: would

i~\, '--

@015/042

i-41S p- 15/42 F-eZ8

co decermine which

WILMER CTLER PICKDIG

Alchough Congress rejeceed ch~s bill, PrimeTime

escabl~5hed an oojeCclve

FROU-AKERMAN SENTERFITT

A basic t:.enet:. of st:at:ucory conscruct:.ian is t:hat: a court: should

In addit:i.on, che Maglst:race concluded t:ha~ even if the cou:x:-t:

Report: noced chat: Congress rejecced a bill proposed by PrlmeTime 24

give t:.he 9cacutory language iC9 ordinary and plain meaning.

con9~dered legislacive history, che result: would be che same. The

househol~s a sacellit:e carrier could rebroadcast: network programs.

cangress

and ocher sat:ellice carriers chat: ~ould have permitt:ed viewers co

rec~ive net:~ork services by sacellit:e if chey submict:ed affidavits

Judge correccly gave che scat:ute ics plain meaning and found chat:

v. Scr'rngeour, 636 F.2d 1019, 1022 (Sen C~r. 1981). The Magiscrace

24 cant~nues LO argue to chis Cour: ~hac Congress meane La adopt:.

indicating Lhat: ~hey did noe receive adequace gerv1ce over che air.

such a 9t:andard. However, as naced by t:he Report:. .. (wJ hen Congress

have had If ~he proposal had been accepced. H R&R at: 29-30 (eiLing

Tanner v. Unit:ed ScaLes, ~B3 U.S. 107, l25 (~9871.

05!14!9~ 13:03 FAX 202 663 6363
-.~-- --- --_._-- ----



at 21.

-15-

have norhing ~o do with whecher a householq can receive a signal of

@016/042

PrimeTime 2 '1

T-~16 P.16/42 F-828

Grade B (dEU)

47
56
64

grade B incensit:y'" in 47 C.F.R. § 73.683 (a).8

grade B im::.ensicy t:hrough a convent::ional roofcop am:enna. See Obj.

§73.683 only sec forth median field screngchs and concours, and

grade E signal: racher, che FCC's guidelines as staced in 47 C.F.R.

c. Gracie B Inten~it:y

The Reporc alao determined chat: !:.he FCC defined "a signal of

• Seccion 73.683 provides:
ta) In 'Che aucl'1Qri2&cion of TV scacions. cwo fi.eld. :3crength
concours are considered. These are spec1fied as Grad-e A and Grade
B and indicace t:he approximace ext::.ent of coverage over average
cerrain in the absence of int::erference from ocher celevision
sr:ations. Utlder actual condit:.ions~ the true coverage may vary
grea~ly from r:hese estimates because che cer~ain over any specific
path is expected to be different: from the average terrain on Which
che field 6crength charta were based. The required field strengch,
F (SO,SO), in dB above one micro-volt per mecer (dEu) for the Gr~de

A and Grade B concours are a~ follows:
GRADE A<di3u}

68
71
74

dispuces chis and argues chac che FCC never precisely de!ined a

Channelt:> 2-6
Channels 7-13
Channels 14-69

<b) . t:.he cu:rves should be used wich appreciati.on of cheir
limir:at:ions in eseimacing levels of £1eld strength. Fu~cher, che
actual exr:ent::. o~ 13ervic=e will usua.lly be lease ehau indicace by
these estimates due tc interference from Q~er st:,at1ons. Because
of these fac~or~, che predicced field strength con~our5 give no
assurance of aervice to any apecir~c percentage of receiver
locacions wiLhin the discancee indicaced. In""licensi.ng proceedings
chese variations will noe be considered.
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